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The Legal Practitioners’ Liability Committee (LPLC) has been insuring
legal practitioners since 1986. It is the successor body to the Solicitors’
Liability Committee. LPLC administers the Legal Practitioners’ Liability
Fund.

Pursuant to the Legal Profession Uniform Law Application Act 2014
(Vic), LPLC is the insurer to law practices (solicitors and barristers)
engaging in legal practice in Victoria, as well as most of Australia’s
largest national firms.

LPLC is an independent statutory authority, a market leader in a
specialised market and insurer of more than 21,500 legal practitioners.

LPLC’s statutory scheme is underpinned by the objectives of the
Uniform Law in relation to professional indemnity insurance, which are:

» to ensure that Australian legal practitioners are covered by
approved professional indemnity insurance

» to ensure that clients of law practices have adeguate protection
against the conseguences of professional negligence.

The functions of LPLC are:
* to provide professional indemnity insurance to law practices

» to undertake liability under contracts of professional indemnity
insurance entered into with law practices

« any other functions conferred upon it by the Legal Profession
Uniform Law Application Act 2014 (Vic).

LPLC has the power to enter into contracts or arrangements relating
to insurance and reinsurance.

LPLC also provides risk management services to law practices.

LPLC reports to the Attorney-General and to the Assistant Treasurer
of the State of Victoria.
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FROM THE CHAIR

Compulsory professional indemnity insurance is
an important safeguard in the regulatory
framework for the legal profession, and for 35
years LPLC has provided Australian legal
practitioners with broad, secure and affordable
Insurance cover to support their legal practice and
to ensure a source of compensation for clients
suffering financial loss from practitioner
negligence.

As a scheme insurer, LPLC also maintains a comprehensive
database enabling LPLC to help the profession understand and
reduce the causes and costs of professional liability claims. The
data informs an extensive investment in risk management
activities to educate the profession on claims prevention and raise
awareness of emerging liability risks.

In 2020-2021 LPLC’s statutory insurance scheme grew by 4 per
cent to cover more than 19,500 solicitors in 4,600 law practices
(including many of Australia’s largest law firms) and all 2,200
Victorian barristers.

LPLC started and completed the year in a strong financial
condition, boosted by excellent investment returns which more
than offset significantly higher claims costs for the year. Overall
LPLC achieved a surplus of $7.2m for the year.

It was a remarkable 12 months, unlike any other in our history.
Practitioners in Victoria endured several COVID-19 lockdowns,
including one for more than 3 months from July - November
2020. Legal practice quickly moved to a virtual world enabled by
online platforms and the pace of technological change
accelerated rapidly. At the same time, many practices were still
contending with after-effects from natural catastrophes such as
bushfires, storms and floods, and the mental health impacts from
COVID-19 fatigue has also now become a significant stress across
the profession.
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Amidst such challenges, the legal profession
has been amazingly resilient. However the
Committee remains acutely aware that the
pandemic retains its grip on the nation and
continues to impede resumption of ‘normal’
business activities. Its full impact may still lie
ahead.

LPLC has adapted too and our statutory
‘not for profit’ insurance model once again
demonstrated its capacity to evolve and
support legal practitioners in new ways.

We adjusted our operating model to
accommodate the delivery of more services
by digital means while remaining
immediately accessible and responsive to
practitioner enquiries. We also completed a
major transformation of the pricing model
so that premiums for all firms are now
assessed on the basis of the law practice’s
gross fee income rather than on the basis of
principal and employee practitioner
headcount. The new model is fairer for all
law practices and more closely aligns
premiums with a practice’s risk profile.

The pandemic has also heralded new risks
for legal practice - not just keeping abreast
of changes in laws and growing cyber risks
but also the challenge of supervising staff
working remotely from home and, for many,
moving from wholly paper-based files to
electronic files and record-keeping.

These matters contributed to noticeably
higher claims costs during the year and
present the profession with more challenges
ahead.

The Committee participated in many
collaborations with stakeholder groups
during the year and continues to maintain
excellent working relationships with insured
law practices, the Victorian Legal Services
Board + Commissioner, Department of
Justice & Community Safety, the Law
Institute of Victoria and the Victorian Bar as
well as other interstate and national legal
profession regulatory bodies.

| thank each of my fellow Committee
members for their support of LPLC and
their excellent sub-Committee work over
the past 12 months. | also extend my sincere
thanks to LPLC’s dedicated executive
leadership team and staff who once again
carried out their duties in an exemplary
manner and ensure that LPLC maintains a
high standing in the community we serve.

T

John Corcoran AM
Chair
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FROM THE CEO

As with most of the community, for much
of the past 12 months LPLC worked under
severe COVID-19 restrictions, including
several months in lockdown where the
office was closed and staff worked from
home.

As we came to realise the pandemic’s
impact on business and everyday life would
not be short-term our focus turned to
ensuring LPLC continued to meet the needs
of practitioners in an adaptive way.

To that end a number of important changes
were made to the delivery of LPLC’s
insurance, claims and risk management
services. Insured practitioners have
embraced these changes and continued to
engage strongly with us.

Through this engagement we learnt of the
human impact of the pandemic on the lives
of practicing lawyers and that everyone was
searching for their own ways to cope with
the uncertainty and change. Conversations
with practitioners often extended beyond
issues of insurance and risk because many
practitioners were deprived of their regular
daily interactions with people and wanted a
chance to talk.

This mutual respect is a cornerstone of

our insurance scheme and our broader
public purpose. Working with practitioners,
understanding their professional
responsibilities and helping them with
practical advice to better support their
clients is fundamental to providing a quality
insurance scheme.

Our pool of insured practitioners grew by 4
per cent in 2020-2021 to more than 21,500
solicitors and barristers. The number of
new firms commencing practice (primarily
sole practitioners) increased by 9 per cent
on the year before, reflecting an impetus
for the ‘working from home’ model directly
resulting from the pandemic.

Our scheme operations resulted in a surplus
of $7.2m for the year, with Fund equity at
year’s end standing at $123.1m.

Our equity ratio of 107 per cent provides
the scheme with a strong and secure capital
position.

Underlying the overall surplus for the year
were two contrasting results:

e an underwriting loss of $14.8m arising
from high claims in 2020-2021 and the
strengthening of reserves for the 2019-
2020 year

* an investment return of 11.4 per cent
($29m) on the Fund.

The investment return was an unexpectedly
good result and another year of out-
performance against our benchmarks.
While the performance was driven by the
V-shaped rebound in financial markets, the
Fund benefited from that rebound with

our long-term investment strategy and

the diligence of Committee members and
investment advisers (Willis Towers Watson)
in setting our strategic asset allocation,
selecting investment funds, and monitoring
and reviewing performance throughout the
year.
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The underwriting loss was partly due to
LPLC’s deliberate strategy of subsidising
premiums below break-even level with
investment earnings from the Fund, and
partly due to the higher claims expense
from increased claims severity over the last
two years.

During the year LPLC successfully collected
$12.8m of deferred premiums from the
prior 2019-2020 renewal. We were very
pleased to provide cash flow assistance to
firms requiring it when the pandemic first
hit and the response by law practices to
promptly pay those amounts within the

6 month deferral period was a great sign

of the respect practitioners have for their
insurance scheme.

Our major strategic undertaking for the
year was to complete the transformation
of LPLC’s premium model by transitioning
more than 1,800 smaller firms from

the ‘practitioner headcount’ method of
premium calculation, to a model based on
law practice gross fee income (GFI).

The simplicity of the headcount model
served LPLC and the profession well
for a long time, but premium inequity
was emerging with newer legal practice
structures, different staff leverage and
greater use of technology.

Our actuaries, Finity Consulting, designed
a GFI premium model producing a fairer
allocation of premiums across the pool of
insured firms, achieving premium parity

between firms with the same GFI regardless

of their business model.

Changes to our renewal systems and
processes were required to accommodate
the new premium model, as well as
communications with insured practitioners
to explain premium adjustments resulting
from the new model. The insurance

team led by Bernadette Mallia are to be
commended for achieving such a major
transformation so smoothly and in a way
that gained broad acceptance from the
profession.

The GFI model maintains LPLC’s approach
of subsidising the premium pool from
surplus equity, ensuring that premiums
for practitioners continue to remain low.
Our model stands in stark contrast with
premiums in commercial top-up insurance
markets which rose steeply again for the
second successive year.

The higher claims activity which started
last year continued through 2020-2021,
although the experience is of an increase in
claim severity rather than increased claim
frequency.

For solicitors, the hot spots were again
conveyancing and commercial practice. In
conveyancing, there was a significant surge
in claims arising from incorrect stamp duty
returns detected by revenue authorities.

Our claims team led by Jodie Potts
completed the conversion of all claims
processes to a full digital format shortly
prior to Melbourne’s extended lockdown in
July 2020.
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Restrictions on face to face communication
with insured practitioners and panel
solicitors for much of the year also meant
greater reliance on audio-visual platforms
for conferring with practitioners, conducting
mediations and Court hearings. In amongst
this change, it was very pleasing to see no
diminution in our proactive approach to
resolving matters, with the team finalising
521 claims and notifications (solicitors and
barristers) during the year (554 in 2019-
2020). Amongst that were a large number
of older matters.

LPLC’s risk education seminar program
was conducted via (free) webinar format.
Led by Heather Hibberd, the program
delivered practical risk advice for all types
and sizes of law practice. The flexibility
and convenience of attending online
during (and after) lockdowns opened our
program to a significantly wider audience,
particularly from regional areas. Attendee
numbers increased by 350 per cent on
the previous year with high practitioner
engagement and satisfaction levels.

We also continued to devote significant
resources to educating practitioners about
cyber risks, in particular the prevention of
client losses from payment redirection fraud
where practitioner or client email accounts
have been hacked by cybercriminals. For
the second consecutive year these claims
accounted for more than $1m in claims
expense. Our heavily promoted ‘Call and
verify before you pay’ message has been
adopted by many firms to help to reduce
these claims but further intervention

is needed to implement multi-factor
authentication on email accounts as a
standard across all law practices.

Ransomware attacks on law firms and

their supply chains have also emerged in
Australia and overseas, creating yet another
troubling risk for lawyers in their custody

of confidential client information and
heightening the need for firms to engage
with their IT providers and continually
update the cyber security posture of their
network.

Our new website was launched in October
2020 and was a major project led by Tracey
Johnston. Its updated information structure
and powerful search functionality makes

it easier and faster for practitioners to
navigate and locate the risk management
information and resources they are looking
for from the extensive library on the
website.

The website is our key digital
communication tool with practitioners and
now provides us with a solid base for rolling
out future risk management initiatives
currently under development.

LPLC continued to work co-operatively
with the Victorian Legal Services Board

+ Commissioner (VLSBC) on a range of
matters during the year, particularly in
connection with changes made by the
VLSBC to practicing certificate renewals
which affected LPLC’s insurance processes.
Our Risk Managers also participated in
working groups with the VLSBC and the
Law Institute of Victoria on a range of
practice management and other subjects
and consulted with VLSBC in their Review
of Continuing Professional Development for
practitioners in Victoria.
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Relationships with all stakeholder groups
remain very strong and there is a shared
commitment among VLSBC, LIV, the
Victorian Bar and LPLC to support each
other’s work in the interests of practitioners
and for consumers of legal services.

We move into 2021-2022 with a clear
understanding that further challenges

from a continually changing external
environment lie ahead, but reassured by the
profession’s resilience and goodwill towards
LPLC over the past 12 months.

Finally, this year’s report would not be
complete without acknowledging LPLC
Claims Solicitor, Alex Macmillan’s wonderful
contribution over the course of her 29 year
career with LPLC. Alex retired at the end of

July 2021 with the universal admiration and
respect of Committee members, staff and
others who had the pleasure of dealing with
her on claims over the years.

| also extend sincere thanks to the Chair,
Committee members, executive leadership
team, staff and outsourced service
providers for their contribution to LPLC’s
work during this most challenging of years.

ey

Justin Toohey
Chief Executive Officer
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CLAIMS

LPLC’s claims management philosophy encourages early
notification by practitioners, with early assessment of potential
exposures once notified, and pro-active management to resolve
claims as expeditiously and cost effectively as possible.

Many notifications are precautionary.

In a number of situations, the underlying
problem is resolved by the practitioner with
advice and assistance from LPLC and no
claim eventuates.

Approximately 60 per cent of matters
notified to LPLC are claims, but less than
half proceed to litigation. Most claims are
resolved through private negotiation prior
to the commencement of proceedings.

A small number of litigated claims are
intractable disputes where the claim

is assessed as having no merit and is
defended. The majority are resolved after
investigation of liability and damages issues
via negotiation and often at mediation.

Claims — Solicitors

During the reporting period, 479 claims

and notifications across the current and
earlier underwriting years were finalised. Of
these, 327 were resolved in-house by LPLC’s
experienced claims team.

A total of 444 new claims and
circumstances were notified to LPLC from
solicitors during 2020-2021 with current
incurred estimates of $46.75 million for the
year.

While the frequency of new claims was

the lowest for the past 5 years (and 10 per
cent lower than the previous year), the rise
in claim severity which emerged during
2019-2020 continued in the past 12 months
and is a concerning trend. Higher average
claim sizes were experienced in several
practice areas, most notably conveyancing,
commercial law and mortgage/securities
transactions and reflect rising property
values and increased loan amounts fueled
by low interest rates.
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The surge in cyber-related claims and
notifications in recent years abated slightly
during 2020-2021 but continues to be

a significant threat to law practices. The
most common scenario is business email
compromise, where practitioner and/or
client emails are intercepted by fraudsters
and altered to re-direct settlement funds

Cyber Claims - Numbers and Costs
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from property, estate, family law or
litigation. The cost of these claims has
exceeded $Im in each of the past two years
and could have been higher but for some
‘near misses’ where the fraud was detected
by banks quickly enough to freeze the
fraudsters’ bank accounts before the money
was transferred offshore.
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Areas of high claims experience in 2020-2021:

Property and conveyancing
Approximately 26% of claims by number
and 26% by cost

Property and conveyancing claims
continue to account for the highest
number and highest cost of claims
against solicitors. The complexity of
acting in property and conveyancing
transactions is demonstrated by the fact
that the claims were caused by over 20
different underlying errors.
Approximately 20 per cent of claims
arose from duty issues, with a spike in
claims for additional duty when
purchasers were nominated after
undertaking land development. There
were also multiple claims involving the
imposition of foreign purchaser
surcharge. Other problem areas were
defective vendor statements, drafting
errors and inadequate advice about
contract terms.

Commercial law
Approximately 17% of claims by number
and 24% by cost

Equal second in terms of number of
claims, commercial claims account for
the second highest cost of claims (24
per cent). Most commercial claims arise
from inadequate or incorrect advice in
connection with a broad range of
commercial transactions. Another
common issue is (often very simple)
drafting errors in contractual
documents. Claims continue to arise
from the failure to register security
interests on the Personal Property
Securities Register within the required
timeframe and non-observance of other
technicalities of the PPS regime.

Commercial litigation
Approximately 17% of claims by number
and 15% by cost

Claims by dissatisfied litigants were the
most frequent type of commercial
litigation claims. Other areas of concern
were missed limitation periods, general
mistakes with the conduct of litigation
(including delay) and alleged breaches
of overarching obligations under the
Civil Procedure Act 2010 and/or
personal cost orders.

Mortgage lending
Approximately 8% of claims by number
and 13% by cost

The number and cost of mortgage
claims is often linked to poor economic
conditions. When borrowers default and
lenders attempt to enforce their
securities, the solicitors who prepared
the lending documents and/or advised
the borrowers and guarantors prior to
entry into the lending arrangements are
often joined to the proceedings. Claims
arose from private lenders against
solicitors for failing to adequately secure
the loan, often caused by simple
drafting errors in the mortgage
documents. Amadio type claims by third
party sureties continued to feature
heavily in this practice area.
Practitioners who act for multiple
parties, most commonly the borrower
and guarantors, were also the subject of
claims for acting in conflict of interest
and breaching their fiduciary duties.
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Solicitors: Cost of paid and unpaid claims 2016-2021 ($m) B Paid [ unpaid
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Solicitors: Percentage number of claims by area of practice 2020-2021
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CLAIMS (continued)

Claims — Barristers

During the reporting period, 42 claims and
notifications from barristers across the
current and earlier underwriting years
were finalised.

A total of 36 new claims and circumstances
were notified by barristers to LPLC in the
2021-2021 underwriting year, with current
incurred estimates of $2.23 million.

This was in line with the previous policy
year.

Major themes giving rise to claims and
notifications reported during 2020-2021
concerned:

« alleged deficiencies in a barrister’s
conduct in litigation, including allegations
of not having a proper basis for pleadings;
missed limitation dates; issuing
proceedings in the wrong jurisdiction;
incorrect advice about the law;
inadequate advice about the merits of
claims; and revisited settlements

e claims by dissatisfied litigants (who are
often self-represented) which are caused
by poor communication and unexpected
outcomes in earlier cases. Such claims are
often brought in response to practitioners
taking action to recover unpaid fees

» claims alleging breaches of overarching
obligations under the Civil Procedure Act
and/or applications for personal costs
orders - these can arise from negligent
errors in the course of civil proceedings,
but in some cases involve more cavalier
conduct in disregard of a practitioner’s
paramount duty to the Court.
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Barristers: Cost of paid and unpaid claims 2016-2021 ($m) M Paid [ Unpaid
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Barristers: Percentage number of claims and notifications by area of practice
2020-2021
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RISK MANAGEMENT

LPLC’s risk management services
contribute significantly to our strategic
objectives of protecting the interests of
legal practitioners and their clients and
maintaining public confidence in the legal
profession.

Risk management activities are
multipronged to address the variety of risk
issues and target the underlying causes

of claims. With the COVID-19 restrictions
throughout the year, our usual face-to-face
events were replaced with regular webinar
education sessions, with over 12,000
attendees overall. Our in person firm visits
were converted to video conferences. Our
regular publications and phone contact
with practitioners continued uninterrupted.
The webinars and publications addressed
COVID-19 related issues as well as legal
issues, practice management systems

and behavioural issues emerging from the
underlying causes of claims.

This year we developed a quality legal
practice management framework and
focused on one of the five areas in the
framework — the Work Habit. We also
continued our focus on conveyancing errors
and managing cyber risk. We worked with
key legal profession stakeholders including
contributing to the Victorian Legal Service
Board and Commissioner’s (VLSBC) CPD
Review and ethics guidance.

Initiatives for the safer practise of
conveyancing

The Conveyancing Best Practice Program
Our Conveyancing Best Practice Program
continued this year, looking at sample
contracts and section 32 statements, and
providing feedback to practices on their
compliance with legislative requirements.
The focus this year was on documents
prepared for ‘off the plan’ sales.

There was a pleasing response from
smaller suburban firms to this initiative
and among the issues of concern
detected during the reviews and
brought to the attention of firms were:

 typographical errors
* inadequate references to legislation

« failure to deal with compulsory
legislative provisions

e in some cases, queries whether
contracts contained unfair terms.

One outcome from these reviews was
the suggestion for the LIV to prepare a
standard off-the-plan contract which we
understand is now being drafted.

We ran conveyancing specific
webinars covering an expanded list
of six topics featuring significantly in
our conveyancing claims. The topics
covered:

* section 32 statements
» contracts of sale

e purchasers’ issues

* managing breaches

* subdivisions

e tax and stamp duty issues.

The sessions provided training to improve
practitioner understanding of the legal
issues and appropriate practice in each

of these areas of conveyancing. Excellent
practitioner feedback was received for each
of these webinars with attendees listing
LPLC’s practical key risk management
strategies as their ‘biggest take away’.
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Increasing legal understanding of
conveyancing risks and pitfalls was also
achieved through a range of articles
published on our website and in the Law
Institute Journal as well as an updated
edition of our Claim Free Conveyancing
Practice Risk Guide. Conveyancing
checklists and client questionnaires
were also revised. All of this content
was distributed via our weekly email to
subscribers and promoted on our social
media channels.

Our GST and general enquiries lines helped
practitioners deal with more than 1,200
property-related legal enquiries.

Addressing cyber risks

With the pandemic accelerating the shift
to increased remote working arrangements
and the growth in online cybercrime, the
spectre of cyber risk for law practices is
more acute now than ever before.

A number of law practices handling
significant electronic funds transfers in
matters involving conveyancing, small
business, probate, family law and litigation
matters continue to be targets of fraudulent
emails redirecting EFT payments. LPLC’s
primary campaign urging practitioners to
always “Call before you Pay” and verify
email payment directions has helped to
reduce the number of these successful
scams, but they remain an ever-present
threat.

Our continued cyber risk campaign this year
built on and added to the significant work
done last year. Our free online cyber course
created in conjunction with Law & Cyber for
all staff in our insured firms continued until
the end of March 2021. During that time
over 2,300 people completed 100 per cent
of the course and over 850 people enrolled
and did at least some part of the course.
The course provided extensive information
and context on the ‘what’, ‘how’ and ‘why’
of cyber claims to raise awareness across

the profession of the seriousness of the
cyber threat, and what can be done to
combat it.

We ran a webinar on managing cyber risks
when working remotely in conjunction with
representatives from Cyber Safe Legal,
Marsh and Chubb Insurance Australia. It
included recent case studies of cyber-
attacks on firms, the threat landscape facing
them, what they can do to stay safe as well
as the value of cyber insurance. Further
cyber sessions were presented by our risk
and claims managers with a representative
from a cyber security organisation to the
Australian Legal Practice Management
Association and another legal interest
group. Cyber risk management also
featured in our workshops for principals of
new firms, our risk component of all of the
practice management courses in Victoria,
and the practical legal training risk session
we presented for the College of Law.

We published five articles and an alert on
cyber risk issues including the importance
of multifactor authentication, other essential
steps for cyber safety, the issues to
consider in remote working, an email scam
quiz, and an example of a cyber theft that
involved theft of identity and changes to
bank multifactor authentication.

We updated the previously published
cyber risk guide for law firms. The guide
outlines five key areas of focus and explains
why each is important and then provides

a checklist in each area to help firms take
action to manage the risks. The guide also
provides links to government cyber expert
sites for more resources and practical
assistance.

The impact of this activity has increased the
awareness and diligence of many staff and
law firms who have introduced verification
procedures for checking email instructions
in relation to electronic funds transfers.
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Direct contact with firms

HELPING NEWLY ESTABLISHED FIRMS

LPLC’s three contact points with principals
establishing new firms, once insurance
cover is set up, continued this year despite
the disrupted environment.

1. Presentation via webinar of the risk
management module of each of the
practice management courses available
for new principals in Victoria offered by
the Law Institute of Victoria (LIV),
College of Law and Leo Cussen Institute.

2. Phone or email contact initiated upon
opening a new practice and introduction
to the range of practice support materials
available from LPLC.

3. Invitation to attend one of our workshops
where a small group of practitioners all
starting their own firms are introduced to
each other and provided with guidance
on business strategy and key risk issues
to consider when growing a sustainable
legal practice.

The workshops previously called ‘Building
Solid Foundations’ were revised and retitled
as ‘Building A Quality Legal Practice’. The
workshops were run by video conference
and attracted not only principals of new
firms, but also principals of existing firms
looking for further practice management
assistance. The workshops have a focus on
the Quality Legal Practice Management
Framework developed this year.

We continued to present at the two Bar
Readers Courses this year, providing an
introduction to LPLC and the causes of
barristers’ claims.

These activities build rapport with
practitioners, particularly when they are
starting a new phase in their career, open
up networking opportunities and help them
put good risk management strategies in
place from the outset.

CONSULTING WITH THE PROFESSION

We engaged with members of the
profession seeking feedback on various
checklists and automation prototype
projects we have been developing, some
of which will be launched in early 2021-
2022. This contact has helped us better
design our risk management initiatives,
build further rapport and provided the
practitioners involved with a deeper
understanding of the risk issues.

We have also consulted with specialist
personal injury firms on best practice

in their speciality area to inform risk
management advice for this highly technical
and time sensitive area.

RISK ASSISTANCE PROGRAM

Our Risk Assistance Program works

with individual firms requiring targeted

risk management advice to address the
occurrence of multiple claims made against
them by dissatisfied clients.

|deally this assistance is provided face-
to-face in the law firm’s own environment
for maximum benefit, but with COVID-19
restrictions in place for significant periods
during the year the assistance was
moved online with the aid of audio-visual
conferencing technology.

The consultation involves in-depth
discussion about the firm’s specific risk
management strategies and development
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of a tailored practice management
improvement report. Nineteen firms
participated in the program this year.

In addition, risk managers followed up
visits to firms 