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What’s in it for you

e Recognise that acting for private lenders can
be high risk

¢ Understand the most common mistakes
made when acting for private lenders

e Recognise the scenarios that can contribute
to mistakes being made

e Know what steps to take to avoid the
common mistakes




Poll

Do you act for private lenders:

1.

Yes, regularly, more than 5 times a year

. Yes, occasionally -1 to 5 times a year

2
3.
4

No, | act for commercial lenders only

No, | don’t act for lenders




Poll

Are you seeing an increase in the number of
private lenders?

1. Yes, quite a lotin my area
2. Yes, afew more in my area
3. No
4

Don’t know




Mortgage claims 2015-16 to 2020-21
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Mortgage mistakes by number 2017/18 - 2020/21

Other

No or inadequate security

Amadio mortgages

Fraud/forged mortgages

Failure or delay in registering mortgages/caveats
No or inadequate valuation

Failure to obtain directors guarantees

No priority agreement

Delay in pursuing recovery

qurk

Breach of Consumer Credit Code
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Mortgage mistakes by cost 2015/16 - 2017/18

No or inadequate security

Other

Fraud/forged mortgages

No or inadequate valuation

Amadio mortgages

Failure or delay in registering mortgages/caveats
Breach of Consumer Credit Code

Delay in pursuing recovery

No priority agreement

_-- ']’I|”r

Failure to obtain directors guarantees
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No or inadequate security mistakes

Practitioner
forgot or
was unwell

Delay
Mortgage not
registered
No consent
of prior
registered
mortgagee

Mortgage
lost or
stolen




No or inadequate security mistakes

obtaining

security
Acted for

both sides
unusual

nature of the
security

No advice to
the lender
about...

See LPLC’s Managing Mortgage Risk practice risk quide



https://lplc.com.au/resources/practice-risk-guides/managing-mortgage-risk#no-or-inadequate-security

Picture this...

- S + I

refinance

Director of
former client

sophisticated businessman
and experienced lender

New client
Retainer

Colleague




Case study 1 - Urgent short-term loan

Security

Lender client > o
property

$1.8M Friends

$450,000

e Valuation

e Subdivision plan

e Letter of authority
* Title search

Company Sole

director

v

borrower




Case study 1 - Urgent short-term loan

- Mortgage - $185,000

j Caveat - $ 140,000 $ -

Transfer @ $
d N\
?:ortgage M §

returneg

}@‘ Title search

emails

Month 2 weeks

Day 2 Day 7 Day 8 Day 10 later later




Case study 1 - Urgent short-term loan

Lender client

$450,000 @

5 % per \
month

.,JJ. Oolvli Friends
e \Valuation
e Subdivision plan Company Sole
* Letter of authority borrower ) ” director
e Title search




Case study 1 - Urgent short-term loan

Question?
What are the /’ for this scenario?

Please put one (or more) in the Q&A/Chat.




Case study 1 - Urgent short-term loan

/&

e an urgent matter

e parties had a personal connection
* high interest, short term loan — a good deal

 third party security & no checks - no
iIndependent advice and solicitor’s
certificate

e Security in another state




Case study 2 - Urgent short-term loan

IIIIIHHH%HIIII'
* Caveat l
* Unregistered second
mortgage Lender client

Security
property $170,000 1 month
Residential

unit

First mortgage
worth $590,000

Borrower




Case study 2 - Urgent short-term loan

Advice oral : -

not safe

need valuation and

letter from bank
Letter of advice

M Title search +
Prepared
documents

£
| gl

Loan in default

2.30pm 3.00pm Next day




Case study 2 - Urgent short-term loan

Asked the bank to make
title available

Warned the borrower
that would be lodging
mortgage

All monies
mortgage
Second mortgage Cross

registered collateralised

Loan in default

Several scheduled
settlements - failed

left

No equity ‘

30 days 1 % months 1% months 2 % months




Case study 2 — urgent short term loan

Allegations

The practitioner:

e gave no advice about the risks of a second
mortgage

« delayed in registering the second mortgage
« didn’t discover the cross-collateralisation

« didn’t advise of the risks of taking the loan
documents away to sign with no VOI of
borrower/mortgagor




Case study 2 — urgent short-term loan - reflections

e Advice Avoid paying a
* File notes large arinzuft of
e Letters -

. . mone
* Proactive action Y

Some clients will

be persistent in Not every client
looking for gaps is a good client




Case study 2 — urgent short-term loan - reflections

Sophisticated Nuances of the
businesspeople law

More than once Give time to
Forceful advice and more than absorb the
one medium message




Case study 3 - joint venture

Clients

Mum, Dad and Son

Developer company

Development

e QGive clients X units

property
Residential corner

block

Initial proposal:

to build units

Letter of advice

re.
e Transfer property .

* Developer borrow

Value of
apartments

security of
2" mortgage




Case study 3 — joint venture

Oral advice

“You could lose your land. You should not
let them borrow against your land, you are
better off just selling the land, as it is too

_ risky.”

/




Case study 3 - joint venture

Development
property
Residential corner
block

Clients owner

Mum, Dad and Son

Final agreement:

* Transfer property after Developer contributed
$1.7M to the project

* The Developer could mortgage property

* Clients take special class shares in Developer
company

e Clients lodge a caveat

» Director of Developer give guarantee

e Clients get X units

Developer company




Case study 3 — joint venture — one year later

Clients Owne _
Mum, Dad and Son Caveat
New Owner
agreement

Developer
company

Special class shares
Monthly payments

Development
property

Residential corner
block

First and second mortgages




Case study 3 — joint venture — four months on

Development

Clients property
Mum, Dad and Son Caveat Residential corner
block

v

New Owner
agreement First and second mortgages

Developer

Special class shares company
Monthly payments




Case study 3 — joint venture — another four months on

Development
property

v

Clients
Mum, Dad and Son

Residential corner
block

New Owner

agreement First and second mortgages

Developer

company

Special class shares

Monthly payments




Case study 3 — joint venture — another six months on

Development
property
caveats Residential corner
block

v

Clients
Mum, Dad and Son

New Owner

agreement First and second mortgages

Developer
company

Special class shares




Case study 3 - joint venture — nine + months later

: New second mortgage
Clients

v

Mum, Dad and Son
Caveat

New Owner

agreement

Loan

Developer

Development

property €=) First mortgagee

Residential corner
block

First and second mortgages
New first mortgage

Special class shares company




Case study 3 - joint venture — a few months later

Development
, New second mortgage
Clients . property
Mum, Dad and Son Residential corner
block

New Owner

agreement

Developer
Special class shares company




Case study 3 — joint venture

Allegations

The practitioner had:

not protected the clients’ interests when preparing
the various agreements

not given the clients appropriate advice when he
removed the caveat to allow further borrowing on the

property
not advised the clients about enforcing the terms of
the joint venture agreement

wrongly advised them to lend the further money at
the end

>

-




Case study 3 - joint venture -reflections

Joint venture arrangements are not easy

You need to protect the owner of the property -

The other party needs to obtain finance

Clients can easily become inadvertent lenders

The partner’s advice was the best here.
Don’t do it!




Case study 4 - the bank of Mum and Dad




Case study 4 - the bank of Mum and Dad




Case study 4 - the bank of Mum and Dad
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Picture this...

- S + I

refinance

Director of
former client

sophisticated businessman
and experienced lender

New client
Retainer

Colleague




What are you worried about?




THANK YOU
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