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Quotes

Grub first, then ethics. 

- Bertolt Brecht 
For a lawyer to represent 
two or more clients with 
conflicting interests 
threatens client loyalty. 

- Gino Dal Pont



Agenda 

1. Introduction 

2. The rules/legislation

3. The common law

4. Claims

5. Do the right thing

6. Checklist



Introduction

Where do ethics come from?

• Morality 

• Professional responsibility 

• Honesty

• Integrity 

• Utilitarianism 



Introduction

Zoom poll 
Have you received formal training about 
identifying and dealing with conflict? 

a) Yes 

b) No



Five key points

• Establish a formal process to deal with  
potential conflicts 

• Know the rules 

• Know the common law

• Think about whether there might be 
community concern about your conduct

• Use a checklist to be aware of conflict 
issues.



Introduction

Core conflict principles 

• No divided loyalties 

• No personal gain at client’s expense 

• No other conflicting duties. 



Introduction
Sources of obligations Consequences of breach

• Fiduciary duties 
- Trust, loyalty, confidence 

• Potential claim
• Restraining order

• Legal profession regulation 
- Conduct rules 

• Potential claim
• Conduct complaint / disciplinary 

action
• Tort 

- Duty of care 
• Potential claim 

• Contract 
- Engagement terms 
- Professional indemnity 

insurance  terms 

• Potential claim
• Damage to: 

- Client relationships
- Reputation
- Profitability 
- Personal wellbeing 



Quiz

Zoom Q&A

What processes do you have in 
place in your office to avoid a 
conflict? 



The legislation / rules

Uniform law – see sections 6, 259 and 423

Rules:

• Rule 10 – former clients 

• Rule 11 – current clients 

• Rule 12 – self interest 

Sale of Land Act (1962) Vic – Section 29W 
Cannot act for both vendor and purchaser 
under a terms contract. 



Rule 10 – former clients

A solicitor and law practice must avoid 
conflicts between the duties owed to current 
and former clients. 

Example
Firm advised client on investment in a MIS. 
Client terminated retainer and represented 
themselves. 

New client wanted to acquire a hotel which 
was an asset of the MIS. 

Ethics ruling – the firm has a perceived conflict 
and should not act. 



Rule 11 – concurrent clients

A solicitor and a law practice must avoid conflicts 
between the duties owed to two or more current 
clients. 

Examples
• Vendor and purchaser 

• Lessor and lessee

• Lender and borrower 

LIV ethics: 
‘….it is generally not advisable to undertake 
simultaneous representation….’



Rule 12 – self interest

A solicitor must not act for a client where there is conflict 
between the duty to serve the best interests of a client 
and the interests of the solicitor or an associate of the 
solicitor. 

Example
JV with client to develop and sell land – financial interest in 
outcome. 

Practitioner buying property from a client. 

‘…the practitioner is under a duty to send the client off to 
get independent advice…’



Common law 
Purpose and effect of the rules
‘…In considering whether a solicitor has 
engaged in unsatisfactory professional conduct 
or professional misconduct, the Rules apply in 
addition to the common law…’

Examples of common law issues 

• Acting without instructions – see Victorian 
Legal Services Board Commissioner v Logan 
(Legal Practice) [2017] VCAT 189

• Lender and borrower 

• Land developer and purchaser



Some conflict cases

• Dale v Clayton Utz (No.2) (2013) VSC 54 at para 146 

• Pyramid Building Society (in liq) v Rick Nominees Pty Ltd & Pyramid 
Building Society (in liq) v Meeral Pty Ltd, unreported SCV (2162 & 
2231 of 1992)

• Commonwealth Bank of Australia & Anor v Smith & Anor (1991) 102 
ALR 453 

• Trade Practices Commission v CC (NSW) Pty Ltd (No.3) (1994) 125 
ALR 94



Some conflict complaints
Concurrent conflict
• Legal Services Commissioner v Spaulding (Legal Practice) [2015] 

VCAT 1243

• Legal Services Commissioner v Hession (Legal Practice) [2010] VCAT 
1328

Self interest conflict
• Law Society of NSW v Harvey [1976] 2 NSWLR 154

• Guss v the Law Institute of Victoria [2006] VSCA 88 



Exercise – conflict and consent
Background – relevant part of rule 11
Where a solicitor or law practice seeks to act for two or more clients 
in the same or related matters and where the clients’ interests are 
adverse and there is a potential conflict the solicitor may act where 
the clients have given informed consent.

Zoom Poll 

Do you obtain written consent when complying 
with rule 11?

(a) Yes 

(b) No



Exercise – concurrent conflict
Background
You act for a vendor and a purchaser in relation 
to the private sale of the vendor’s principal 
place. The vendor is overseas, so you have 
been receiving instructions from the vendor’s 
attorney. 

Before the cooling-off period expires, the 
attorney contacts you and says the vendor 
mistakenly forgot to mention that they had 
done some owner-builder works, but that they 
have spoken to the selling agent who said that 
they don’t need to disclose details about the 
works in the section 32 statement. 



Exercise – concurrent conflict

Zoom Q&A

What would you do next? 

What is your position if the purchaser 
wishes to terminate the contract? 



Exercise – conflict between purchaser and 
nominee 
Background
You act for a company purchaser of land. The directors instruct you 
that they now wish to nominate a third-party individual who has 
approached them with a generous offer to  buy the land from the 
company.

Zoom poll 
Would you act for the nominee? 

(a) Yes 

(b) No 



Did you know?

A deterrent excess is payable where 
a firm has a claim and the firm 
acted for multiple parties or interests. 

Refer to clause 5.2 of the policy. 

https://lplc.com.au/insurance/solicit
ors/solicitor-policies

https://lplc.com.au/insurance/solicitors/solicitor-policies







Claims

• Acting for a purchaser under a head contract 
and the same vendor and the purchaser in a 
sub-sale. 

• Acting for multiple parties in a joint venture to 
develop land. 

• Continuing to act for vendor after a sale of land 
dispute arises and where the vendor alleges that 
the practitioner is liable for any loss due to their 
negligence in failing to properly document the 
transaction. 



Claims – intra-family transfer

Typical scenario 
- clients in heated agreement about what 

they want 

- high emotions 

- cannot understand need for one party to 
go elsewhere 

• Practitioner acted for more than one party 

• At least one party was vulnerable



Claims – intra-family transfer

A gift from grandma
Allegations against the practitioner: 

• Failed to advise the grandmother to seek 
independent advice about the agreement

• Failed to properly explain the agreement 
and its consequences to the grandmother

• Knew or should have known there was a 
conflict of interest and the grandmother 
was vulnerable 



Claims – acting for vendor and purchaser

Section 32 statement said electricity and water are available but are 
not connected. 

Pre-contractual advice to purchaser?

Lessons
• Disappointed party often alleges the lawyer was not as rigorous as 

he/she would have been if acting solely for that client, did not 
inform the client of the risks or preferred the other client’s interests. 

• Conflict may be incidental to the alleged negligence, but it can 
muddy the waters. 

• Importance of records and file management.



Claims – property development – self interest
Practitioner acted for a land developer for a 
multi-unit development. 

Company engaged the practitioner's spouse 
to sell the units. 

Units were sold and everyone was paid. 

Business partners had a falling out and one 
sued the practitioner alleging the lawyer 
acting in conflict because the spouse was not 
a licensed estate agent, so was not entitled to 
any commission. 



Claims – property development 

Acting for a land developer selling off the plan 
and any other party, especially purchasers, is 
fraught with risks. 

Risks include:

• breach of the duty of loyalty, 

• acting in conflict and 

• potential allegations by the purchaser that 
the practitioner favoured the rights of the 
vendor over those of the purchaser. 



Claims – property development

Zoom poll
Is it a breach of the common law obligation to 
not act in conflict, to act for the developer 
and purchaser off-the-plan?

(a) Yes 

(b) No

(c) Don’t know



Claims – property development

Zoom poll
Is it a breach of rule 11, to act to for a 
developer and purchaser off-the-plan?

(a) Yes 

(b) No

(c) Don’t know



Conflict – agent v client

Example
Selling agent seeks advice from vendor’s practitioner where 
the agent mistakenly failed to attach an updated OC 
certificate to the section 32 statement. 

Case – Doerrenberg & Gauci v Prime Estate Pty Ltd (Civil 
Claims) [2017] VCAT 2028

Buyer advocate tells purchaser that they received legal 
advice and contract is in order. 

But no advice obtained. 



Conflict – do the right thing
There are a number of consequences that may 
arise in relation to a breach of ethical obligations 
such as acting in conflict including:

• A finding of unsatisfactory professional conduct 
• Breach of the obligation to ensure clients make 
• informed choices 
Help 
If you have an ethical issue about a conflict, contact 
LIV ethics: 
Phone: 03 9607 9336 
Email: ethics@liv.asn.au

mailto:ethics@liv.asn.au


Conflict – do the right thing
LIV ethics ruling 
R4959

A solicitor previously acted for a company 
subsequently requested to act at a new firm 
for a shareholder in dispute with the 
company. 

Law Society of NSW ethics committee
A solicitor who was acting for the vendor of a 
property who then went on to purchase that 
property, gazumping the intended purchaser 
in the process. 



Conflict – do the right thing 
Exercise 
You act for a purchaser buying an investment 
property. The property is unencumbered. 

The vendor is self-represented, so the 
transaction is being done in paper.

The purchaser’s lender and their legal 
representative are based in Queensland. 

Settlement is to take place at the vendor’s 
house in Malvern. 

The practitioner acting for the lender asks you 
to act as their agent to attend the settlement.



Conflict – do the right thing

Zoom poll
Have you ever acted as agent for another 
party to attend settlement on their behalf?

(a) Yes 

(b) No 



Conflict – do the right thing 

Zoom poll 
Is there a conflict to also act for the 
purchaser’s lender? 

(a) Yes 

(b) No 

(c) Don’t know 

Please also insert any comments in the chat 
function! 



Conflict checklist – 5 crucial items 

1. Checked for any conflict at the start of the 
matter. 

2. Continued to be vigilant to identify any 
conflict during the matter. 

3. Considered the rules and common law.

4. Sought advice from LIV ethics when in 
doubt. 

5. Complied with the office policies and 
procedures about conflict.



What to include in your firm’s conflicts policy

• Criteria for accepting new matters, especially if multiple 
parties/interests are involved 

• Who can approve new clients and matters 

• Criteria for acceptance of new clients including loyalty-sensitive 
clients that insist on exclusivity 

• Implementation of safeguards such as consents 

• Checking for compliance with the conflicts policy 

• Writing non-engagement letters to unrepresented parties.



More information about conflict

• Go to the LIV ethics hub. 

• Go to the LPLC website and word search 
‘conflict’.

• Lawyers’ professional responsibility, by 
Gino Dal Pont.

• Law Institute of Victoria – Ethics rulings 
and guidelines.



Reflection

What have you learned from this session 
and materials that might help you and 
your colleagues in your work?
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