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[bookmark: _Hlk519075149]Securing the risks in mortgage matters
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What lease? 
A practitioner acted for a lender documenting a loan secured by first mortgage over a property in NSW. 
The practitioner conducted a title search which showed a caveat securing rights for a perpetual lease and option to purchase. He did not provide written advice to the lender about the caveat.
He obtained the caveator’s consent to registration of the mortgage and signed a solicitor’s certificate that stated the land was free from encumbrances.  
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Whose job was it?  
The lender conditionally approved a loan to a purchaser who wanted to develop a rural property in Victoria. Valuations were prepared on the basis of the future development potential of the property.
A Victorian firm was instructed by an interstate firm acting for the lender to prepare the mortgage and ‘conduct full title, rate and planning enquiries as well as attend settlement and arrange the execution, stamping and lodging of all documents’.
The Victorian practitioner obtained a planning certificate that showed use of the property other than for single dwelling residential occupation was prohibited without development consent.
The practitioner provided the certificate to the interstate firm without specifically drawing attention to the unusual zoning of the property. Neither firm advised the lender on the content of the planning certificate.
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[bookmark: _Hlk518910851]Can you find me a lender?
Not long before settlement of a $2.2 million property, the purchaser asked his practitioner if he knew of anyone who would lend him some money for the purchase.
The practitioner referred the purchaser client to his longstanding private lender clients (husband and wife).
The lenders and the purchaser agreed the loan would be $300,000 for three months at 24 per cent interest. The security would be second mortgages over the purchase property and another property owned by the purchaser.
The practitioner agreed to act for the lenders regarding the loan and his purchaser client for the purchase. The purchaser told the practitioner he did not want to provide a second mortgage over the other property as he was going to subdivide it.
The practitioner went back to the husband and told him about the mortgage. The practitioner said that he advised the husband of the risks of just taking a second mortgage over the one property. No advice was given to the wife.
The loan went ahead and at the end of the three-month term it was extended by another three months with an extra $100,000 on the basis that the interest due was paid. An equitable charge was provided with the right to lodge a caveat. The husband indicated he did not need to have the caveat lodged at the time of the loan.
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All looks ok
The practitioner had a relationship with a finance broker whereby the broker would set up loans with clients and the practitioner would draw the documentation. On one occasion the broker emailed the practitioner advising that a loan needed to be settled ASAP.  
The lender was a longstanding client of the practitioner. The loan amount was $120,000. The borrower was a company guaranteed by its directors and the loan was to be secured by a second mortgage over the home of one of the directors. Unlike previous transactions, the broker only recommended the loan and did not conduct the usual due diligence.  
The practitioner’s law clerk obtained a title search revealing that a bank had a first mortgage over the director’s property. 
The broker provided two bank statements from two mortgage accounts indicated debts of $166,000 and $277,000 respectively. The practitioner was advised by the broker that the property was worth over $1 million and they concluded there would be more than ample security for the proposed loan without undertaking further investigation regarding the security or the amount of the bank’s loan. The director signed a statutory declaration stating (among other things) that she was unaware the property was the subject of any other mortgage. 
The bank gave no response to the practitioner’s request for a priority deed but the mortgage was prepared for registration, the bank made the title available and settlement took place.  
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The Bank of Mum and Dad
Two parents lent money informally to their son to purchase a property with his de facto partner. The couple also borrowed money from a bank which had first mortgage security for the purchase. The couple were registered as joint proprietors.
A few years after lending the money, the son and his de facto separated. The parents were concerned the loan was not formally secured so they instructed the practitioner to document the loan.
The practitioner prepared a simple loan agreement that was signed by the parents and their son but not his ex-partner. The agreement included a charge over the property in favour of the parents and the practitioner lodged a caveat over the title ‘pursuant to Loan Agreement’ claiming an estate in fee simple.
The practitioner undertook a title search that showed the son and his ex-partner were joint proprietors. However, he did not think about severing the joint tenancy and did not advise the parents on the implications of how the property was held. 
When the son died, the property passed by survivorship to his ex-partner who was not a party to the loan agreement. The parent’ s caveat lapsed as the son’s interest in the property had ceased. 
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Vendor finance
A practitioner acted for the vendor and purchaser of a sports store. 
The contract of sale showed a purchase price of a certain amount plus stock at valuation. 10 per cent of the purchase price was payable on settlement, followed by another 10 per cent principal reduction payment each year for four years after settlement. 
The balance of the purchase price was due the following year. In the interim, interest was payable monthly.
[bookmark: _GoBack]Under the contract, security for the residue of the purchase price plus stock was to be by way of a second mortgage over a house owned by the purchaser. The practitioner prepared that mortgage and had it signed by the parties but failed to lodge it for registration or lodge a caveat.
When a dispute arose between the vendor and purchaser regarding payment of the purchase price, the practitioner realised the mortgage had not been registered and he lodged a caveat. However, in the intervening period a second mortgage had been registered by someone else which had priority. 
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